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 1.  TIME:  9:00   CASE#: MSC12-00365 
CASE NAME: KAMRAN AZIZI  VS.  (MTO) 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of AZIZI 
FILED BY NADER ANGHA 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer brought by defendant Nader Angha 
(“Angha”).  The demurrer is directed to the Third Amended Complaint (“TAC”), filed on May 3, 
2017 by plaintiffs Kamran Azizi and Hedyeh Shoar. 
 
 Defendant Angha’s demurrer is sustained without leave to amend.  Defendant’s counsel 
shall promptly prepare a proposed judgment of dismissal, separate from any formal order on the 
demurrer, and shall submit that proposed judgment to plaintiffs’ counsel for approval as to form.   
 
 This ruling finally disposes of all causes of action against the only remaining defendant.  
Accordingly, all future hearing dates are vacated. 
 
 The basis for this ruling is as follows. 
 
 A. Both Causes of Action. 
 
 Insofar as the Third Amended Complaint is based on an alleged oral promise that 
defendant Angha “would take care of Plaintiffs spiritually and financially for the rest of their lives” 
(TAC, ¶ 32 and ¶ 45), the demurrer is sustained on the same ground stated in the Court’s ruling 
on defendant Angha’s demurrer to the Tenth and Eleventh Causes of Action in the Second 
Amended Complaint, and former defendant MTO’s demurrer to the First Cause of Action in the 
First Amended Complaint.  The alleged oral promise is void as against public policy.   While 
plaintiffs have omitted the earlier allegations concerning marriage and children, plaintiffs are 
bound by those earlier allegations under the sham pleading rule.  (See, First Amended 
Complaint,  ¶ 23; Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 343-345.) 
 
 B. The First Cause of Action (Fraud). 
 
 The First Cause of Action is for fraud.  The demurrer to this cause of action is sustained 
on multiple grounds.  Leave to amend is denied because this action is now more than five years 
old, and the Third Amended Complaint represents plaintiffs’ fourth unsuccessful attempt to state 
viable causes of action. 
 
 1. Plaintiffs have failed to allege fraud with adequate particularity.  (See, 
Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73 [the plaintiff must allege facts showing “how, 
when, where, to whom, and by what means the representations were tendered"]; Hills Transp. 
Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 707-708 [a plaintiff must 
plead "data" or "facts" that "show" or "back up" a false promise fraud cause of action].)  
Allegations that vaguely referenced assurances were made on unspecified occasions, using 
unspecified language conveyed through unspecified means, during employment relationships 
that lasted more than a decade, simply do not meet the strict pleading standard applicable to 
fraud causes of action. 
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 2. Plaintiffs rely on alleged representations that defendant Angha was the 
“undisputed leader of MTO,” that he had “unbridled authority,” and that he was “omnipotent 
within MTO.”  (TAC, ¶ 31.)  These are opinions, and not actionable representations of objective 
fact.  (See, Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 606-607.) 
 
 3. Plaintiffs have not alleged facts showing reasonable reliance.  (See,  Alliance 
Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226, 1239 [“whether a party's reliance was justified 
may be decided as a matter of law if reasonable minds can come to only one conclusion based 
on the facts”].)  The gist of plaintiffs’ fraud theory is that plaintiffs relied on defendant Angha’s 
representation that defendant had the legal authority to embezzle donations made to a religious 
nonprofit corporation and “utilize them for his personal benefit and that of his three daughters, 
his ex-spouses, girlfriends, [and] other officers and members of MTO …”  (TAC, ¶ 3.)  No such 
reliance could be reasonable.  
 
 C. The Second Cause of Action (Promissory Estoppel). 
 
 As noted above, plaintiffs’ promissory estoppel cause of action is based on the same 
alleged oral promise that the Court has previously found void.  (TAC, ¶ 45.)  Further, plaintiffs 
have failed to specifically plead all facts necessary to establish the elements of the cause of 
action.  (Smith v. City and County of San Francisco (1990) 225 Cal.App.3d 38, 48.) 

 

  

 2.  TIME:  9:00   CASE#: MSC12-00365 
CASE NAME: KAMRAN AZIZI  VS.  (MTO) 
HEARING ON MOTION FOR CONSOLIDATION OF PROCEEDINGS 
FILED BY KAMRAN AZIZI, HEDIYEH SHOAR AZIZI 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to consolidate, filed by plaintiffs 
Kamran Azizi and Hedyeh Shoar on May 23, 2017.  The motion is opposed by defendant 
Nader Angha (“Angha”). 
 
 The motion is denied without prejudice.   
 
 Consolidation will be moot if the Court adheres to its tentative ruling and sustains 
defendant Angha’s demurrer without leave to amend, and enters a judgment of dismissal in 
defendant Angha’s favor.  Even if the Court overrules the demurrer, there is a pending motion to 
dismiss, currently scheduled for hearing on October 2, 2017, at 9:00 a.m., in Department 39.  
Consolidation again will be moot if the Court dismisses this action based on expiration of the 
statutory five-year limit for bringing cases to trial.  If the matter does not become moot for either 
of those reasons, the motion could be refiled and the Court will consider all relevant factors at 
that time.  
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 3.  TIME:  9:00   CASE#: MSC14-01166 
CASE NAME: MAKTAB TARIGHAT  VS.  KAMRAN AZIZI 
SPECIAL SET HEARING ON RELATED MOTION FOR CONSOLIDATION (C12-00365) 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Please see Line 2 above for tentative ruling. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00397 
CASE NAME: GUTIERREZ  VS.  CRUISER'S SALOON 
HEARING ON MOTION FOR CONTESTING GOOD FAITH SETTLEMENT APPLICATION 
FILED BY ANTIOCH SQUARE SHOPPING CENTER 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 8/16/17. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR  VS.  LURIA 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 
FILED BY SHACHAR M. HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
 Plaintiffs Shachar Hadar and Esther Kolyer’s Motion for Appointment of Receiver is 

continued to October 16, 2017, 9:00 a.m., to be heard in conjunction with the motion for 

summary judgment. 

 The subject property, a multifamily residential income property, is located at 5314 

Bayview Avenue in the Richmond. The property was jointly purchased in January 2011. 

Plaintiffs Shachar Hadar and Ester Koyler are husband and wife and own an undivided 50% 

tenancy-in-common interest in the subject real property.  Defendants Gershon Luria and Irit 

Sanger, husband and wife, own the remaining undivided 50% tenancy-in-common interest in the 

property. Disputes have arisen and Plaintiffs filed to partition the property.  Plaintiffs bring this 

motion for appointment of receiver pending trial. 

 “The superior court has jurisdiction to appoint a receiver as an ancillary remedy in an 

action for partition of real property among tenants in common and should do so when the 

circumstances require it.” (Blodgett v. Haddock (1949) 95 Cal.App.2d 17, 18.)  The receiver is 

an agent and officer of the appointing court, not an agent of any particular party to action.  

Property in receivership remains under the court's control and continuous supervision. (City of 

Santa Monica v. Gonzalez (2008) 43 Cal.4th 905, 930.)    
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   Receivership is an equitable remedy. The appointment of a receiver rests in a large 

measure in the sound discretion of the court. “However, such power is not entirely uncontrolled 

and must be exercised with due regard to the facts presented in each particular case.” 

(Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 

873.)   

 Courts are generally reluctant to grant a receivership prior to trial. “California rigidly 

adheres to the principle that the power to appoint a receiver is a delicate one which is to be 

exercised sparingly and with caution.”  (Morand v. Superior Court (1974) 38 Cal.App.3d 347, 

35.)  “Ordinarily, if there is any other remedy, less severe in its results, which will adequately 

protect the rights of the parties, a court should not take property out of the hands of its owners. 

[Citations.]” (Golden State Glass Corp. v. Superior Court of Los Angeles County (1939) 13 

Cal.2d 384, 393.)   

  The moving party, has the burden of proving, by a preponderance of evidence 

appointment of a receiver is warranted. (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine 

Corp. (1953) 116 Cal. App. 2d 869, 874). The Court must consider the availability and efficacy 

of other remedies in determining whether to employ the extraordinary remedy of a receivership. 

(Alhambra-etc. Mines v. Alhambra G. Mine (1953) 116 Cal. App. 2d 869, 873.) 

 Here, Plaintiffs have filed an action for partition by sale.  Plaintiffs have not filed an action 

for accounting.  CCP § 872.820 provides:   

Notwithstanding Section 872.810, the court shall order that the property be sold 
and the proceeds be divided among the parties in accordance with their interests 
in the property as determined in the interlocutory judgment in the following 
situations: 

(a)  The parties agree to such relief, by their pleadings or otherwise. 

(b)  The court determines that, under the circumstances, sale and division of the 
proceeds would be more equitable than division of the property. For the purpose 
of making the determination, the court may appoint a referee and take into 
account his report. 

 

 Plaintiffs allege, and there does not appear to be any dispute, that Plaintiffs are owners 

of a 50% interest in the property. The proceeds of the sale should be divided accordingly, which 

does not require forensic analysis of the books and records regarding the rental income. 

  Plaintiffs indicate that they will ask the court to direct the receiver “to render a report on 

his review of the books and records of the management of the real property, and to report on his 

review of the books and records of management of the real property, and to provide his 

recommendations as to the nature and extent of forensic analysis that will be required to effect a 

proper account of income, expenses and net profits over the course of coownership of the 

property.”  (Motion, 6:22-7:2.)   
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 As Plaintiffs have not sought an accounting, the receivers’ role should not include such 

analysis.  Moreover, Plaintiffs bring this motion for a receiver pursuant to CCP § 564(b)(9).  It 

provides that receiver may be appointed “In all other cases where necessary to preserve the 

property or rights of any party.” Prior to judgment, the main purpose of the receivership is to 

receive "the rents, issues and profits of the land or other thing in question pending the suit, 

where it does not seem reasonable to the court to entrust either party with such right.”  (Neider 

v. Dardi (1955) 130 Cal.App.2d 646, 649-650.)  The receiver’s purpose is preserve the property 

until ultimate disposition.” (Ibid.)   

  Plaintiffs have indicated a receiver is necessary because removal of Mr. Luria as 

manager of the subject property is long overdue.  Allegedly, Mr. Luria’s management 

deficiencies include failure to keep and provide decipherable financial records, failure to account 

for rental revenue received in cash, and refusal to provide copies of bank statements.  Plaintiffs 

seek a receiver to manage the property pending the sale, and subsequently take on the role of 

referee in conducting the sale. 

 The appointment of a receiver is a drastic remedy to be employed only in exceptional 

circumstances.  (City and County of San Francisco v. Daley (1993) 16 Cal.App.4th 734, 744. A 

receivership is a harsh, time-consuming, and expensive remedy.   Receiver should not be 

considered seriously unless there is sufficient margin of profit to pay the cost.  Here, Plaintiff 

Shachar Hadar declares there has been no distributable net profit form the rental property over 

the course of more than four years.  (Hadar Decl. 3: 14-15.) There hardly seems sufficient funds 

to pay a receiver.  

 Furthermore, the court is not convinced that a less drastic remedy will not do to preserve 

the property pending trial. Plaintiffs argued that Mr. Luria assumed the role as manager by oral 

agreement and that his role is terminable at will. Plaintiffs may seek an injunction to enjoin Mr. 

Luria from collecting and receiving the rents, restrict access to the accounts, and prohibit further 

expenditures. “‘Where an injunction will protect all the rights of which the applicant for the 

appointment of a receiver appears to be entitled, a receiver will not be appointed.’ [Citations.]” 

(A. G. Col Co. v. Superior Court of County of Santa Clara (1925) 196 Cal. 604, 613-614.) 

 For these reasons, and given the upcoming summary judgment hearing, the court 

declines to employ the harsh remedy of receivership at this time.  At the hearing on the 

summary judgment motion, the Court will again consider appointment of a receiver, or a referee. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01897 
CASE NAME: JANET BEZA  VS.  SETERUS INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JANET BEZA 
* TENTATIVE RULING: * 
 
The motion to withdraw as counsel is granted. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/28/17 

 
 

- 6 - 

  

 7.  TIME:  9:00   CASE#: MSC17-00167 
CASE NAME: ZALOUMIS  VS.  OCWEN LOAN SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY OCWEN LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of settlement filed 8/16/17. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00352 
CASE NAME: JAMES CEMBURA  VS.  KEVIN CEMBURA 
SPECIAL SET HEARING ON: CMC & STATUS OF TRANSFER OF TUOLUMNE COUNTY 
CASE  /  SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
See lines 12 and 13.  (The Tuolumne County case has been transferred in and has a Contra 
Costa County docket number, C17-01392.) 

 

  

 9.  TIME:  9:00   CASE#: MSL07-06856 
CASE NAME: CACH  VS.  LAM 
HEARING ON MOTION TO SET ASIDE DEFAULT & VACATE DEFAULT JUDGMENT 
FILED BY MAU K. LAM 
* TENTATIVE RULING: * 
 

Defendant Mau K. Lam (“Lam”) moves to vacate the default judgment entered against 

him on July 25, 2008.  The court’s record contains a proof of personal service from a registered 

process server attesting that Mr. Lam was personally served with the summons and complaint 

on November 7, 2007.  Mr. Lam asserts by declaration that he was never served with the 

summons and complaint, and had no knowledge of it until he received a wage garnishment from 

his employer on July 12, 2017.   

In response, plaintiff produces two declarations attesting to business records containing 

the proof of service by the process server, that the address at which process was served was 

indeed defendant’s correct address at the time, and that they sent a letter concerning the debt in 

2012, which was not returned as undeliverable.  Plaintiff further asserts that a collection agent 

spoke with Mr. Lam in 2013, so he knew of the suit as of at least that time. 

Plaintiff’s opposition was not timely filed, and Mr. Lam properly objects, but did file a 

reply.  If Mr. Lam requests, the Court will continue the matter to allow a more detailed response. 

Given that this motion was filed nine years after entry of the judgment, Mr. Lam must rely 

on Code of Civil Procedure section 473(d), which provides that a judgment may be set aside 
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where it is void, without reference to whether the motion was filed within the six-month period for 

motions under Code of Civil Procedure section 473(b) [mistake, inadvertence, surprise or 

excusable neglect], or the two-year period provided under section 473.5 [lack of actual notice].  

Even where a judgment is void, however, numerous courts have held that it may be set aside 

without reference to any timeline only where the judgment is “void on its face.”  (Dill v. Berquist 

Construction Co.  (1994) 24 Cal.App.4th 1426, 1441; Trackman v. Kenney (2010) 187 

Cal.App.4th 175, 180; Plaza Hollister L.P. v. County of San Benito (1999) 72 Cal.App.4th 19, n. 

11.)  In this instance, the judgment is not void on its face because the file contains a facially 

valid proof of service. 

In contrast, Mr. Lim relies on County of San Diego v. Gorham (2010) 186 Cal.App.4th 

1215, which indeed held that a default judgment entered without proper service of the summons 

and complaint is void, whether on its face or based on extrinsic evidence, and is not subject to 

any time limit, based on the court’s inherent equitable authority to set it aside.  (In re Marriage of 

Smith (1982) 135 Cal.App.3d 543, 555.).  In citing Gorham, one recent case states that the rule 

that a judgment may be challenged without time limitation only where the judgment is void on its 

face applies only to collateral attack on a judgment, not direct attack, and that a motion to 

vacate in the underlying case is a direct attack.    (OC Interior Services, LLC v. Nationstar 

Mortgage, LLC (2017) 7 Cal.App.5th 1318, 1328.) 

Accordingly, it appears that Mr. Lam can prevail if he can prove that he was not served 

with the summons and complaint. 

The proof of service in the file by a registered process server creates a presumption 

affecting the burden of producing evidence that defendant was properly served.  (Evidence 

Code § 647.)  Mr. Lam asks the Court to exclude the Declaration of Sherry Saeteurn on hearsay 

grounds, but it properly establishes the requirements of the business records exception.  

Moreover, the Court takes judicial notice of the contents of its own file, which include the original 

declaration of the process server.  In his declaration, Mr. Lam simply states that “at no point was 

I ever ‘personally’ served with a Summons and/or Complaint regarding this matter.”  (Par. 4.)  

He gives no details.  He does not deny living at the address in question.  The use of quotation 

marks around “personally,” creates some ambiguity as to whether he actually received the 

documents.   

By a preponderance of the evidence, the Court finds that Mr. Lam was served with the 

summons and complaint.  The motion is denied. 
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10.  TIME:  9:00   CASE#: MSL16-00647 
CASE NAME: STATE FARM  VS.  NORWOOD 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY STATE FARM MUTUAL AUTOMOBILE INS. CO. 
* TENTATIVE RULING: * 
 
The motion to deem requests for admission admitted, and for $460 in sanctions is granted.  
The moving papers establish that the requests were properly served, that there was no 
response, that counsel attempted to meet and confer (although that is not required in this 
situation), and that there still has been no response.  The amount of sanctions requested is 
reasonable.  No opposition has been filed. 

 

  

11.  TIME:  9:05   CASE#: MSP08-01465 
CASE NAME: MATTER OF THE ALBERT R. MARCOTTE FAMILY TRUST 
SPECIAL SET HEARING ON RELATED CASE (MSP09-00097) 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
See line 12. 

  

12.  TIME:  9:05   CASE#: MSP09-00097 
CASE NAME: CONSERVATORSHIP OF ALBERT R. MARCOTTE 
HEARING ON PETITION FOR INSTRUCTIONS RE ALLOCATION OF FEES 
FILED BY PAUL G. MARCOTTE, et al. 
* TENTATIVE RULING: * 
 

1. Background. 

The Court has before it two petitions by Mark and Paul Marcotte to reallocate attorney 

fees in this matter from a cost of the Marcotte trust to a charge against the distributions from the 

trust to Cynthia Anderson and Robin Renshaw.  Pursuant to the terms of the 2012 settlement, 

attorney fees of all parties have been paid by the trust, and therefore their economic incidence 

falls on the beneficiaries in proportion to their shares of the trust.  Mark and Paul seek to 

reallocate so that the economic incidence will fall on Cynthia Anderson and Robin Renshaw. 

Paragraph 2.H of the agreement provides that with respect to attorney’s fees incurred by 

the parties with respect to certain identified litigation, the fees “shall be paid by the Trust directly 

or reimbursed to the person who paid the fees on request.”  The parties appear to agree that the 

fees subject to the petition fell within this provision and in fact were fully reimbursed by the 

Trust.  That payment, however, is “subject to the right of any beneficiary to file a petition for 

surcharge which may be brought against any fiduciary to recover those fees to the Trust if such 
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a petition is appropriate.”  Mark and Paul have filed such a petition, and the issue is whether the 

petition is “appropriate.”   

A probate court’s equitable authority over the administration of a trust includes the ability 

to allocate attorney fees incurred by a trustee who defends certain claims to the distribution of 

an individual beneficiary, where the litigation that person brought is found to have been in 

unfounded and in bad faith.  (Rudnick v. Rudnick (2009) 179 Cal.App.4th 1328, 1335; Pizarro v. 

Reynoso (2017) 10 Cal.App.5th 172.)  (Mark and Paul cite an earlier version of the opinion in 

Pizarro, which was superseded after the initial briefs were filed.)  The court’s authority does not 

extend to the point of holding the parties liable for fees beyond their shares in the trust.  

(Pizarro, supra, 10 Cal.App.5th at 175.)  (Petitioners do not seek any charge beyond the 

distributions, which in this instance appear to be more than sufficient to satisfy the fees.)  

Cynthia and Robin argue that this doctrine does not apply here, because the claims in Pizarro 

were brought against the trust and a beneficiary who purchased property from the trust.  But this 

case is not materially different: it was brought against Mark and Paul, beneficiaries who 

allegedly borrowed money from the trust, in order to recover money for the trust.  Pizarro clearly 

states that fees may be awarded “against any trust beneficiary who takes an unfounded position 

and litigates in bad faith, causing the trust to incur fees and costs.  (Id., at 186.)  Since the trust 

has paid Mark and Paul’s attorney fees, the same considerations apply.   

In considering the petition, the Court distinguishes two elements of the request:  the 

request that Cynthia Anderson and Robin Renshaw’s attorney fees be charged to their share of 

trust distributions, and the request that Mark and Paul’s attorney fees be charged to Cynthia and 

Robin’s distributions. 

With respect to Cynthia and Robin’s attorney fees, the petition in essence seeks only 

that Cynthia and Robin bear their own attorney fees, as they would have in an ordinary case in 

which a contractual provision did not exist and the court did not approve payment of fees from 

the trust.  Arguably, this type of reallocation is not, and should not be, subject to the relatively 

demanding requirement that the action have been “unfounded and in bad faith” in order to justify 

reallocation, which is intended to apply before surcharging one party the other party’s attorney 

fees.  In both Rudnick and Pizarro, it was a given that the losing party was responsible for its 

own fees. 

The effect of the 2012 fee provision on this issue, set forth above, is not clear.  The 

language raises a question as to whether the parties intended to adopt existing judicial 

standards for whether a surcharge is justified, or whether, by allowing a petition where 

“appropriate,” they intended to broaden the Court’s discretion to grant such an award. 

2. Whether the litigation was “unfounded.” 

Based on the Court of Appeal opinion and the trial court’s ruling, the litigation clearly was 

unfounded.  Both courts found that the claims were time-barred, and the Court of Appeal opinion 

demonstrates the numerous inconsistent pleadings and claims made by Cynthia and Robin.  

Even if one accepts Cynthia and Robin’s assertion that the dismissal was not “on the merits,” it 

was nonetheless a dismissal, and not on a mere technicality.  A claim that is clearly barred by 
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the statute of limitations is just as “unfounded” as one barred for any other reason.  Nor did 

Cynthia and Robin consistently articulate the factual basis for the loan agreement that they 

claimed had been breached.   

3. Whether the action was brought “in bad faith.” 

Whether the action was brought in bad faith is a separate, and more difficult, question.  

As the court noted in Uzyel v. Kadisha  (2010) 188 Cal.App.4th 866, 926, n. 47, while the 

determination of whether the matter is unfounded, i.e., without reasonable cause, is an objective 

one, “[i]n contrast, ‘bad faith’ in this context concerns the trustee's subjective state of mind and 

cannot be inferred from the absence of probable cause alone.”  Similarly, in Rudnick, the court 

found that the party subject to the surcharge had proceeded in bad faith because their “primary 

motivation in opposition the petition was to disrupt the sale by preventing respondent from 

closing by the due date.”  (Rudnick, supra, 179 Cal.App.4th at 1332-1333 [emphasis added].)  It 

found that it “created unnecessary delays and asserted disingenuous arguments[.]”  (Id.)   That 

court noted that in Estate of Beach (1975) 15 Cal.3d 623, 646, the Supreme Court limited the 

Court’s inherent authority to surcharge a party with the opposing party’s fees to “proceedings 

brought in bad faith,” holding that a contrary rule would unduly deter contestants.   

In Pizarro, the court found bad faith because the party “began, knowingly and willingly, 

offering false testimony…in an effort to manipulate the outcome of the litigation.”  Again, the 

court was relying on the subjective intent of the party.   

Judging merely by the vehemence with which they continue to assert the righteousness 

of their cause, Cynthia and Robin may still believe that they should prevail.  Of course, despite 

that expression, if a belief is sufficiently unreasonable, the Court can infer that the person in 

question does not subjectively hold that belief.  In this instance, the issue is whether the 

unfounded nature of the claims, as well as the inconsistent allegations concerning the loan 

(well-chronicled by the Court of Appeal), are sufficient to justify the inference that Cynthia and 

Robin proceeded in subjective bad faith.  Of particular concern here is Cynthia’s eventual 

statement that the “loan” funds in question were not due to be repaid until 2022, which is not 

only inconsistent with prior claims, but is based on facts that were known to her from the outset.    

(Remarks attributed to Cynthia Anderson in an email message from Gina Stearley are hearsay 

and cannot be considered by the Court.) 

In this case, the Court is weighing whether to so infer.  Cynthia and Robin may have 

subjectively believed that the “loan” in question was in essence a taking of trust property that 

was unlawful.  Their inconsistent allegations could be viewed as an effort to “save” what they 

believed to be a just claim.  Their beliefs were unfounded and unreasonable, but they may have 

been subjectively genuine.  The Court invites argument on this point. 

 (The Court notes that if bad faith required only that a reasonable person would have 

been aware that the case was groundless, the Court would find bad faith, and reallocate Paul 

and Mark’s fees.) 

4. Cynthia and Robin’s fees. 
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As noted above, however, the Court considers the reallocation of Cynthia and Robin’s 

own fees to be a different matter.  Granting the petition in that respect does not require Cynthia 

and Robin to pay Mark and Paul’s fees, it simply requires them to bear their own fees, which 

would be the ordinary situation.  Neither the letter nor the purpose of the case law requiring bad 

faith as a precondition to the court’s equitable authority to manage the trust requires a finding of 

bad faith in that circumstance.  As to the language of the Trust, the Court finds that the language 

allowing any party to seek a surcharge where “appropriate” allows the Court to reallocate fees 

whether it is otherwise permitted under the law.  The agreement established an unusual 

circumstance under which a beneficiary could have the trust pay for litigation that ordinarily the 

beneficiary would incur individually, and whether the other beneficiaries simply seek to “undo” 

that special treatment, the agreement should not be construed to pose additional barriers to 

doing so.  

5. Amounts of Fees. 

With respect to Cynthia and Robin’s fees, having requested and received reimbursement 

for their fees, they are in no position to contest those amounts.  Thus, those amounts will be 

surcharged against their distributions from the trust. 

The reasonableness of Mark and Paul’s fees will need to be considered if made 

necessary by the Court’s ruling on the merits. 

 

  

13.  TIME:  9:05   CASE#: MSP17-00358 
CASE NAME: MATTER OF THE CONNIE CEMBURA TRUST 
HEARING RE: PETITION FOR RETURN OF TRUST ASSETS 
FILED ON 04/20/17 BY KEVIN CEMBURA 
* TENTATIVE RULING: * 
 

Hearing required, parties to appear.  The Court, however, offers the following tentative view 

of the merits.   

James Cemburra (“James”) petitioned in the Probate Department for an order authorizing 

and directing conveyance and transfer of real and personal property from Trust to Third Party 

Claimant.  (P17-00358.)  He also filed separate civil actions for cancellation of recorded 

instruments, quiet title, and slander of title, and compensatory damages, in an action originally 

filed in Tuolumne County, but transferred to this county (CV17-01392), and in this county (C17-

00352).   His son, Kevin, in turn petitioned in the same Probate matter for return of trust assets. 

All of the matters were assigned to this Department, and at a hearing on June 26, 2017, it was 

agreed that the matters would be heard on the merits on August 28, 2017. 

The material facts are as follows:  James and Connie Cemburra were married for many 

years, but James filed a petition for dissolution of marriage in this county on October 7, 2013.  

Connie filed a response to the position on October 23, 2013.  Efforts were made to resolve 

property issues, but no progress was made.  According to Kevin (related largely through various 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   08/28/17 

 
 

- 12 - 

hearsay statements), this was due to James’s intransigent and threatening behavior, and 

Connie’s debilitating and ultimately terminal illness.  During this time, Connie owned two pieces 

of real property with James, held in joint tenancy, with right of survivorship, one in this county, 

and one in Tuolumne County.  On September 12, 2016, Connie executed a trust, naming Kevin 

as the beneficiary.  She also executed deeds by which she transferred her half-interest in each 

property into the trust.  On January 7, 2017, Connie died.  Thus, if the transfers were valid, the 

properties will go to Kevin.  If not, then, by right of survivorship, they go to James. 

James contends that these transfers were invalid, because they were contrary to the 

Automatic Temporary Restraining Orders (“ATROs”) for dissolution actions as established by 

Family Code section 2040, specifically Family Code section 2040(a)(4) concerning transfers of 

property that affect the disposition of property subject to the transfer.  He points out that she had 

filed a response to his petition on October 23, 2013, therefore she was subject to the orders.  

(See Family Code § 233.)  He also points out that she could have made the transactions 

(subject to the court considering his objections) had she complied with Family Code section 

2040(b)(3), which requires that notice of the transaction be served on him and filed with the 

court before it takes effect.  (While Kevin relies on Estate of Mitchell (1999) 76 Cal.App.4th 1378 

for the proposition that the change in survivorship was not subject to the ATROs, in 2001, the 

Legislature, specifically citing Mitchell, amended the statute to require notice and service.) 

Kevin argues that the transactions are valid because (1) the ATROS did not apply because 

they exempt transactions to provide for “necessities of life,” and estate planning is a necessity of 

life; (2) Connie was not subject to the ATROs, because the court file does not show proof of 

service of the summons (as distinct from the petition); and (3) it would be inequitable not to 

enforce the deeds, because her failure to proceed with the dissolution was due to James’s 

threatening and coercive behavior.   

As to the first argument, while estate planning is important and valuable, it is not a 

“necessity of life” within the meaning of section 2040, which is intended to cover food, clothing, 

shelter, etc. Moreover, the fact that the Legislature provided a specific procedure for a transfer 

eliminating a right of survivorship shows that it did not believe such a transfer fell within the 

“necessities” provision, or there would have been no need to separately provide for it. 

As to the second argument, Connie became subject to the ATROS when she filed her 

response to the petition. The ATROs take effect “upon personal service of the petition and 

summons on the respondent or upon waiver and acceptance of service by the respondent” 

(Family Code § 233(a).)  Filing a response to the petition is a general appearance and waives 

any defect in service. (Family Code § 2010, Code of Civil Procedure § 410.50(a).)  While Kevin 

asserts that this only waives any objection to personal jurisdiction, it waives any “defect” in 

service.  (Hogoboom & King, Cal. Practice Guide: Family Law (The Rutter Group 2017) Par. 

4:3.)  Failure to serve a summons along with the petition is such a defect, and was waived by 

the general appearance. 

As to the third argument, James’ alleged behavior, even if proven, would not be relevant.  

Connie had a duty to comply with the applicable code provisions, and she failed to do so.  
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James’s numerous hearsay objections to the declarations of Bonnie Allen, Deborah Weiss, and 

Jan Brandt are sustained on grounds of relevance. 

Thus, Connie was obligated to serve and file notice of the transfer “before the change 

takes effect.”  While no grounds for objection by James at that time are apparent on this record, 

the provision exists to give that opportunity, and the Court cannot state that there is no basis 

upon which such a change could be enjoined. 

 Assuming this to be correct, however, the Court still invites the parties to address the 

nature of the remedy, i.e., assuming that Connie’s action violated the ATROs, is the appropriate 

remedy to invalidate the transactions, even if Connie had an absolute right to transfer the 

survivorship interest?  James’ argument here is that in essence the transfer is void, i.e., had no 

legal effect.   While section 2040 clearly prohibits transfers within its scope, it does not speak 

clearly on that issue.  It does provide that a “willful and knowing violation” may be punished as a 

violation of section 273.6 of the Penal Code (§ 233(c).  It has been held to authorize attorney’s 

fees and custody time (Goold v. Superior Court (2006) 145 Cal.App.4th 1, 10-11.)  Where a party 

sold stock in violation of the ATROS and the stock went up in value, damages in the amount of 

the lost value have been upheld.  (In re Marriage of McTiernan & Dubrow (2005) 133 

Cal.App.4th 1090.)   

Finally, section 2041 provides that section 2040 does not adversely affect “the rights, 

title, and interest of a purchaser for value, encumbrancer for value, or lessee for value who is 

without actual knowledge of the restraining order.”  Kevin certainly does not fall within this last 

provision.  While it shows a Legislative determination that transactions in violation of the ATROs 

are not void under all circumstances, it also can be read to limit those circumstances to those 

specially carved out in the language, i.e., bona fide purchasers for value.  That would be the 

extent of any protection for third parties.    

Accordingly, the Court’s tentative view is that Connie was subject to the ATROs, and that 

she was required to file and serve notice of the transfers in question before they took effect, 

which she did not do.  The Court is inclined to rule that, as a matter of law, a transaction in 

violation of the ATROs is void, and James’s petition must be granted.  If the Court retains any 

discretion with respect to the appropriate remedy for the violation, then further evidence 

concerning facts relevant to that determination may be necessary. 
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14.  TIME:  9:05   CASE#: MSP17-00358 
CASE NAME: MATTER OF THE CONNIE CEMBURA T 
HEARING RE: PETITION FOR ORDER AUTHORIZING & DIRECTING CONVEYANCE & 
TRANSFER OF PROPERTY  /  FILED ON 03/16/17 BY JAMES CEMBURA 
* TENTATIVE RULING: * 
 
 See line 13. 

  

15.  TIME:  9:06   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  VS.  JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: DISQUALIFY ATTORNEY RONALD PECK 
* TENTATIVE RULING: * 
 
 Continued by stipulation to Wednesday, September 30.  The following tentative ruling is 
provided, and the parties are not required to contact the Court in order to contest the 
tentative ruling. 

 Respondent Joseph Sweeney (“Sweeney”) moves to disqualify attorney Ronald Peck 
(“Peck”), who is counsel in this action for claimants John and Mary Evilsizor, (“Parents”) parents 
of Petitioner Keri Evilsizor (“Keri”). 

The primary ground for the motion is that Peck has successively represented Keri and 

the Parents, and as a result is presumed to have confidential information that bars him from 

representing both.  Although Sweeney also raises the issue of concurrent representation, Peck 

does not represent both the Parents and Keri concurrently at this time, although there may have 

been a brief overlap in the past when he represented the Parents in this matter and Keri in 

another.  (See discussion below.)  Similarly, while he alleges a conflict of interest between the 

Parents and Keri, he cannot raise that issue, because both Keri and the Parents have waived 

any conflict. 

The history of Peck’s representation is as follows.  He has been the attorney for the 

Parents for a number of years, including representing them in this case and in another case, a 

construction defect case in Calaveras County in which the parents were plaintiffs, John Evilsizor 

v. Calaveras Lumber, apparently during 2007-2009.  Keri worked with Peck as co-counsel in 

that matter.  She was not a party. Peck also represented Keri, for a brief time, in a personal 

injury case in San Francisco, Keri Evilsizor v. William Chin, in which she was the plaintiff.  The 

case was filed in 2011, but Peck represented Keri only during 2013.   

Sweeney claims that the prior representation creates a problem because Peck has 

substantial confidential information concerning Keri, and that representation of the Parents 

breaches the duty of confidentiality as well as the duty of loyalty. 
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An attorney may be disqualified where he represents two clients with adverse interests, 

whether at the same time, or successively.  An attorney also may be disqualified where he 

possesses confidential information from one party that would work to the advantage of the 

current client.  Thus, while it has been stated in some cases that a motion to disqualify counsel 

may be brought only by a former client, this is no longer correct.  In Kennedy v. Eldridge (2011) 

201 Cal.App.4th 1197, a mother in a child custody case sought to disqualify the father’s attorney 

because he was the father’s father, and had had a close relationship with the mother.  While 

finding that “the mere exposure to the confidences of an adversary, does not standing alone, 

warrant disqualification” (Id., at 1205, quoting Oaks Management Corp. v. Superior Court (2006) 

145 Cal.App.4th 453, 467), the prior relationship created a “significant danger” that he had 

relevant confidential information “to which [he] otherwise would not have had access.”  (Id., at 

1207.) 

Similarly, in Acacia Patent Acquisition, LLC v. Superior Court (2015) 234 Cal.App.4th 

1091, a party sought to disqualify an opposing law firm because it had been counsel in another 

matter in which it had represented an opposing party in which the firm had “wide ranging access 

to privileged information in the first representation and the substantial relationship between the 

two matters,” including “large quantities of confidential documents that would ordinarily be 

protected by the attorney-client privilege and/or work product doctrine.”  (Id., at 1096.)  

In contrast, in Johnson v. Superior Court (1984) 159 Cal.App.3d 573; an attorney had 

represented a business owned by a husband and wife, and subsequently represented the wife 

in a post-dissolution action against the husband to obtain support.  The court found that any 

information the attorney had from the previous representation was old, and that the court file 

disclosed far more information pertaining to husband’s assets.  It stated that “there is no 

showing that [the attorney] has any confidential information that could be used to real party’s 

disadvantage.”  (Id., At 579.)  

In all of these cases, however, a common thread is that the party seeking to disqualify 

the opposing party’s attorney either (1) was represented in the past by the same attorney 

(Johnson); or (2) had revealed its own confidential information to the opposing attorney 

(Kennedy, Acacia).  Here, Sweeney does not claim that Peck has any confidential information 

about him, he claims that Peck has confidential information about Keri.  This by itself would 

permit the Court to deny the motion.   

Assuming these cases apply, the courts also have considered whether the successive 

matters are “substantially related,” such that confidential information gained in one matter might 

be useful in the subsequent matter.  Sweeney claims that there is substantial overlap between 

the this matter and the personal injury matter, and that the issues in this case “span such a 

broad spectrum that virtually every personal, business, and financial matter between the parties 

will be examined and presented to the jury,” including relationships between Peck and petitioner 

and Keri’s income, which “was one of the core issues” in the personal injury case.  The Court 

fails to see the substantial relationship between the personal injury case and this case.  Given 
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the parameters of Evidence Code section 352, it seems unlikely that the Court would permit a 

general inquiry into that matter as part of the trial of this case. 

Sweeney further claims that Peck likely will have his records subpoenaed and be called 

as a witness in trial.  The Court currently has before it neither a discovery request seeking 

information directly from Mr. Peck, nor a motion in limine seeking to approve or preclude his 

testimony in the trial.  Without prejudicing any such motions, to consider this motion, the Court 

must at least consider the likelihood that such testimony or discovery will occur. 

As the court found in Spectra-Physics, Inc. v. Superior Court (1988) 198 Cal.App.3d 

1487, however, “the practice of taking the deposition of opposing counsel should be severely 

restricted, and permitted only upon showing of extremely good cause.” (Id., at 1493.)  The court 

established a three-part test before even discovery of an attorney is permitted, requiring that “(1) 

no other means exist to obtain the information than to depose opposing counsel, [citation]; (2) 

the information sought is relevant and nonprivileged; and (3) the information is crucial to the 

preparation of the case. [Citation omitted.] (Id., at 1494-1495.)  Spectra-Physics has been 

followed routinely, although at least one court has held that it is not appropriate to shift the 

burden of proving lack of privilege to the party requesting discovery.  (Carehouse Convalescent 

Hospital v. Superior Ct. (2006) 143 Cal.App.4th 1558, 1563.)  Thus, the simple fact that Peck 

may possess some information relevant to the matter falls well short of showing that he is likely 

to be called as a witness or subjected to discovery.  Indeed, under these circumstances, it is 

difficult to imagine how Peck would be called as a witness, either in discovery or at trial, 

concerning confidential information that he learned through his representation of Keri. 

Sweeney has filed a reply brief in which he points out that Peck’s declaration is not 

properly attested to as required by Code of Civil Procedure section 2015.5.  The reply brief is 

itself filed late, in violation of Code of Civil Procedure section 1005.  The brief will be accepted, 

and Peck is directed to file a corrected declaration no later than August 29, 2017. 

Accordingly, the motion is denied. 

 

  

16.  TIME:  1:30   CASE#: MSC16-01816 
CASE NAME: WELLS FARGO  VS.  KING 
COURT TRIAL - 2 PLUS HOURS SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear for trial. 
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ADD ON 

17.  TIME:  9:15   CASE#: PS17-0677 
CASE NAME: MACKEY  VS.  HAMILTON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SANDI HAMILTON, et al. 
* TENTATIVE RULING: * 
 
Hearing required.  The Court has received no opposition to the motion, but CRC 3.1347(b) 

allows opposition to a motion for summary judgment in an unlawful detainer to be presented 

orally at the hearing. 

Counsel should be prepared to address the following, however: (1) there appears to be no 

competent evidence establishing that defendant’s daughter has a disability.  The sole 

information on this point is the unsworn statement of Jonathan Wolfrum, an “MFT Intern,” which 

does not state any actual diagnosis; (2) the apparent “reasonable accommodation” defendant 

seeks is not any change in any policy, rule, or physical facility, but simply that the plaintiff must 

rent the premises to the tenant indefinitely.  It is not clear that this qualifies as a reasonable 

accommodation. 

 

 

 


